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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
CARLYLE F. GRONNING, in 
his official capacity as 
Chairman Commissioner of 
The Industrial Commission 
of Utah, 
Plaintiff-
Respondent, 
-vs-
HERBERT F. SMART, in his 
official capacity as 
Director of Finance, 
Department of Finance, 
State of Utah, and 
Administrator of the 
State Insurance Fund; 
DAVID S. MONSON, State 
Auditor; and, DAVID L. 
DUNCAN, State Treasurer, 
Defendants-
Appellants. 
Case No. 14846 
BRIEF OF RESPONDENT 
STATEMENT OF THE NATURE OF THE CASE 
This is an action for a declaratory judgment 
which upheld as constitutional, Item No. 33, House 
Bill No. 373, 41st Legislature 1975 General Session, 
and Item No. 39, House Bill No. 91, 41st Legislature 
1976 Budget Session, respectively appropriating 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
$358,000.00 and $408,200.00 from the State Insurance 
Fund to the Industrial Commission. 
DISPOSITION IN THE LOWER COURT 
The District Court held the two enactments 
constitutional and further ordered Defendants to 
transfer the appropriations in controversy from the 
State Insurance Fund to the account of the Industrial 
Commission. 
RELIEF SOUGHT ON APPEAL 
Respondent seeks affirmance of the judgment 
of the District Court and declaration by this Court 
that appropriations by the Legislature from the 
Insurance Fund to the Industrial Commission are 
constitutional. 
STATEMENT OF THE FACTS 
Safety related programs of the Industrial 
Commission have received support from the State 
Insurance Fund (hereinafter the Fund), for many 
years. In 1970 the Fund employed two safety in-
spectors and placed them under the supervision of 
-2-
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The Industrial Commission. The two inspectors re-
ceived their paychecks directly from the Fund (R-31). 
In 19 70 the Governor made the following budget re-
commendation to the State Legislature: 
"Approximately 60% of the State's 
employers are insured by the State 
Insurance Department for their Workmen's 
Compensation Insurance. It was felt by 
the agency and the Governor the cost in-
curred by the Industrial Commission for 
its safety program should be partially 
supported by money from the State Insurance 
Fund monies. The Governor, therefore, is 
recommending $116,900 from the State 
Insurance Fund to cover 60% of the safety 
inspection program cost." (R-54) 
Like appropriations have been enacted by the Legis-
lature each year since 1970. 
At present the Industrial Commission's safety 
programs are maintained at a cost in excess of 
$1,000,000 per year (R-39). The Industrial Commis-
sion employs in its safety division: five metal 
mine inspectors; two coal mine inspectors; two boiler 
inspectors; one elevator inspector; fifteen safety 
inspectors; fifteen safety administrative and 
clerical employees; three part time safety review 
personnel; a commissioner of safety and his executive 
secretary (R-6). The Industrial Commission administers 
-3-
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and enforces two federally approved state plans under 
the "Metal and Non-Metalic Mines Safety Act" and the 
"Occupational Safety and Health Act" (R-47). 
These plans are funded on a 50/50 basis with 
the federal government (R-47). 
On February 20, 1975, the Attorney General 
issued an opinion (R-ll) which held the appropriations 
from the Fund to be unconstitutional. This opinion 
was brought to the attention of Finance Director, 
Herbert Smart, and the Co-chairman of the Appro-
priations Committee of the 41st Utah State Legisla-
ture, prior to the enactment of fiscal year 1975-76 
appropriations (R-14). Relying on the opinion, 
State Auditor instructed the Department of Finance 
to hold up transfer of the authorized funds to the 
Industrial Commission. As a result a deficit balance 
appears on the account of the Industrial Commission 
(R-19). At present, the Fund's account shows a 
contingent liability and the Industrial Commission 
shows, on its account, a contingent receivable 
(R-18). 
-4-
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ARGUMENT 
POINT I. 
THE LOWER COURT CORRECTLY RULED THE 
APPROPRIATION IS AUTHORIZED BY STATUTE 
The statutory provisions directing how the 
Fund should be applied and administered are set 
out: 
35-3-1. State insurance fund—Purpose— 
Liability of state limited—Budget for 
administrative costs—Personnel.—There shall 
be maintained a fund, to be known as the 
state insurance fund, for the purpose of 
insuring employers against liability for 
compensation based upon compensable accidental 
injuries and against liability for compensa-
tion on account of occupational diseases, and 
of assuring to the persons entitled thereto 
the compensation, provided by law. Such fund 
shall consist of all premiums and penalties 
received and paid into the fund, of property 
and securities acquired by and through the 
use of moneys belonging to the fund, and of 
interest earned upon money belonging to the 
fund and deposited or invested as herein 
provided. There shall be no liability on 
the part of the state beyond the amount of 
such fund. Such fund shall be applicable to 
the payment of losses sustained on account 
of insurance, to the payment of compensation, 
and to the payment of salaries and other 
expenses charged against it in accordance with 
the provisions of this title. The administra-
tive expenses required in administering this 
act shall be provided for by legislative 
ppropriation from the resources of the state 
insurance fund. The commission shall prepare 
-5-
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and submit to the governor, to be included 
in his budget to the legislature, a budget 
of the requirements in carrying out the pro-
vision of law for the biennium next following 
the convening of the legislature. In the con-
duct and administration of the business of 
said fund the commission of finance may 
appoint with the approval of the governor, 
a manager, and may employ accountants, inspectors, 
attorneys, physicians, investigators, clerks, 
stenographers, and such other experts and 
assistants as it deems advisable. 
35-3-3. Commission of finance to 
administer.—The commission of finance shall 
administer the state insurance fund, write 
compensation insurance therein- conduct all 
business thereto appertaining and belonging, 
and do any and all things in connection with 
all insurance business to be carried on, 
supervised or controlled by the commission of 
finance agreeably to the provisions of this 
title, and it is vested with full authority 
over said fund. It may do any and all things 
whether herein specifically designated or not 
which are necessary or convenient in the 
administration thereof or in connection with 
the insurance business carried on by it under 
the provisions of this title as fully and 
completely as the governing body of a private 
insurance carrier. 
The appropriations in controversy constitutes 
an administrative expense of the Fund. By statute 
the Fund is expressly empowered to employ inspectors. 
Sims v. Mouer, 19 P.2d 679, 41 Ariz. 486 (1933), 
held: 
"The character of the employees the 
Commission may appoint and fix compensation 
for, having first obtained the approval of 
-6-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
the governor, such as actuaries, accountants, 
inspectors, examiners, experts, physicians, 
and other assistants, is conclusive evidence 
that the employment is in the connection with 
administering the compensation fund - actuaries 
to determine the proper and fair rate of pre-
miums; physicians to aid the commission in 
determining the extent of injuries to employees. 
The association of other employments with 
these two is most convincing evidence that 
the service of all these employees were to be 
in aid of the administration of the compensa-
tion fund. The salaries and expenses of such 
employees are charges against that fund, made 
so either expressly or by necessary implication." 
(Emphasis Added). 
The administrative expenses of the Fund are to 
be provided by Legislative appropriation from resources 
of the Fund: 
"In the conduct of the administration 
of the business of said Fund, commission of 
finance... may employ... inspectors... as it 
deems advisable." §35-3-1, U.C.A. (1953). 
"The commission of finance may do any 
and all things whether herein specifically 
designated or not which are necessary or 
convenient in the administration thereof or 
in connection with the insurance business." 
§35-3-3, U.C.A. (1953). 
The Governor and Department of Finance approved 
employment of inspectors and recommended to the 
Legislature that funds be available to the Industrial 
Commission for this purpose. This determination 
to hire statute authorized personnel and employ 
them in a manner specifically designated convenient 
-7-
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to the administration of an insurance business, should 
be upheld, unless the determination is found to be 
wholly arbitrary or an abuse of discretion. 
Use of the Fund on behalf of safety related 
programs is a proper expenditure of an insurance 
business and, therefore, is a proper administrative 
expense. Prior to 19 41 the Fund was administered 
by the Industrial Commission. The Industrial 
Commission was not disqualified from administering 
the Fund due to possible conflicts of interest from 
making awards against or in favor of the Fund. 
Wolberg v. Industrial Commission, 74 U. 309, 279 
P. 609. 
In 1939 the Industrial Commission was expressly 
granted the power to hire inspectors and reimburse 
them from the Fund. Laws of Utah 19 39, Ch. 51, Sec. 1. 
In 1941 the Commissioner of Finance was charged 
with the administration of the Fund. The Legislature, 
by changing the Fund's administration, did not intend 
to prohibit a use of the Fund which it had authorized 
only two years before. 
There are many ways in which the statute regula-r 
ting the Fund utilizes other departments of state 
government in conducting its insurance business: 
-8-
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The State Auditor is required to make an annual 
audit of the Fund. The expense of this audit is to 
be paid out of the Fund. §35-3-2, U.C.A.,1953. 
The State Treasurer serves as custodian of the 
Fund and shall invest the Fund's reserves. §35-3-13, 
U.C.A., 1953. 
The Industrial Commission must make available 
for the use of the Finance Director in the adminis-
tration of the Fund, employers1 annual reports and 
other information the Industrial Commission has 
through its discovery powers acquired. §35-3-19; 
§35-1-41, U.C.A., 1953. This right seems to be 
exclusive to the Fund among insurers. Extensive 
discovery powers of the Industrial Commission are 
made available to the Fund for its administrative 
purposes. 
The Workmen's Compensation Act (§35-1-51) re-
quires employers who utilize the Fund to furnish 
payroll expenditure reports to the Fund. 
The preceding examples make clear that employ-
ment of inspectors under auspices of the Industrial 
Commission is entirely consistent with the design of 
the Act establishing the Fund. The Fund is an in-
strumentality of government, State v. Musgrave, 
-9-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
370 P.2d 778, 84 Id. 77 (1962; in re: Opinion of the 
Justices, 34 N.E. 527, 309 Mass. 571), and is mandated 
to cooperate with other state agencies. 
The appropriations in controversy were made 
in aid of administrative expenses. The act creating 
the Fund recognizes (§35-3-10 [4]) that administrative 
expenses shall be paid prior to distribution of any 
dividend to qualified policy holders (employers). In 
this sense money reserved for administrative expendi-
tures is not held in trust for the benefit of 
employers. 
POINT II. 
THE LOWER COURT CORRECTLY RULED THE 
NATURE OF THE FUND PERMITS THE 
APPROPRIATIONS IN CONTROVERSY 
In Chez v. Industrial Commission of Utah, 62 P. 
2d 549 (Utah, 1936), the nature of the Fund is fully 
discussed and Respondent takes no issue with the 
decision. 
But Chez did not decide what constitutes proper 
administration of the Fund. This is the central 
question at hand in this case. Chez reserved the 
-10-
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question of public administration with the following 
statement: 
"It must be kept in mind throughout the 
ensuing discussion that the question is not 
whether the State Insurance Fund is a 'public 
fund1 in the sense that it is publicly ad-
ministered, but whether a debt or obligation 
owing to it is an obligation or liability to 
the state as meant by Section 27, Article VI." 
62 P.2d 549. 
Chez leaves no doubt that the Fund is a public fund 
in the sense that its administration was placed in 
the public charge. Public officers have a moral 
and legal obligation to use the funds for its declared 
purposes. Appleman, Vol. 7A Insurance, Sec. 4594 at 
p. 202. As made clear in Chez the purpose of the 
Fund is to "give employers who were forced to insure, 
a means to get the insurance practically for the cost 
of compensation without charges for profits or 
acquisition and in addition gave it a public aspect 
and made its administration and management subject 
to public audit, inspection and responsibility." 
62 P.2d 550. 
The safety appropriations, at issue, constitute 
a legitimate administrative expense. The Fund is 
not a typical insurance company. The Fund has in-
terests, duties and responsibilities that justify 
its demonstrated concern for industrial safety. 
-11-
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The Fund insures approximately 70% of the 
employees in this state (R-51). Additionally, 
every employee of the State of Utah must be insured 
by the Fund, §35-1-49, U.C.A. (1953). This large 
number of insureds throughout Utah gives the Fund 
an extensive interest in establishing safety pro-
grams. Consider the routine commercial exposure 
of employees to industrial risks of other employers 
not insured by the Fund. There exists a high pro-
bability the Fund's insureds would be subjected 
to risks created by non-fund employers, thus, the 
Fund has an interest in seeing that all employers 
are held to reasonable standards of safety. 
The Fund has responsibilities which distinguish 
it from a private insurer. Private carriers have 
the privilege to write insurance, whereas the Fund 
has the duty to write insurance. See, Board of 
Insurance Commissioners v. Texas Employers Insurance 
Association, 192 S.W. 2d 149, 144 Tex. 543 (1946). 
This duty exists because the Fund is very often 
the insurer of last resort for high or bad risk 
industries. Moran v. State, 534 P.2d 1282 (Okla. 
1975). Respondent does not take the position that 
-12-
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the Fund has responsibility for the work of the 
Industrial Commission. The Fund, however, does 
have an interest in effective safety related pro-
grams. 
The safety appropriations are consistent with 
principles of sound business practice and employ 
effective use of the Fund's resources. Rather 
than duplicate costly safety programs, the Finance 
Director decided to partially support the existing 
programs of the Industrial Commission, who have the 
expertise and capability to conduct all phases of 
the safety programs. In addition the Industrial 
Commission has power to enforce its regulations and 
safety orders (§35-1-16), whereas the Fund has no 
such authority or power. 
The decision to support Industrial Commission 
safety programs was an administrative choice made by 
the Fund Manager, Finance Director, Governor, and 
the Utah Legislature. The relationship between 
safety and losses paid on account of writing 
insurance business is direct. The Attorney 
General recognizes in his Brief, that effective 
safety programs will reduce policy premiums and 
eventually return higher dividends to employers. 
-13-
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This competitive effect is another public aspect of 
the Fund which Chez recognized, holding: "[The Fund] 
provides a means for meeting an obligation placed on 
[employers] by the Legislature which, at the same 
time, is useful in holding down the charges of private 
stock companies." 62 P.2d 551. 
The greatest savings from safety precautions 
is realized by workers who are the real beneficiaries 
of the Fund. In Appleman, Vol. 7A, Insurance, p. 
192, "The State Insurance Fund is considered to belong 
to workmen and their dependents, merely being adminis-
tered by the state. It is a trust fund for employees 
rather than employers." Although Chez recognized 
the extent to which the trust fund was created on 
behalf of employers, the object of the Fund is clearly 
to benefit workers. To say, the Fund is strictly 
to compensate workers, is too narrow an interpreta-
tion of the statute and unjustified in light of 
other statutory provisions providing for expenses 
to be charged against the Fund. The Fund is a non-
profit entity created for the benefit of industry. 
"The Fund should be liberally administered so as 
to effectuate the purposes of the Compensation Act: 
-14-
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If the purpose of the Fund is to be realized, it must 
be so administered that the burden of employment dis-
ability remains with the industry and is not trans-
ferred to the public." 100 CJS 358, Workmen's 
Compensation. See, Appleman, 7A Insurance, Sec. 
4592, and Wilstead v. Industrial Commission, 17 U. 
2d 214, 407 P.2d 692. 
The Legislature acknowledged that safety programs 
were justifiable administrative expenses and since 
19 70 has approved annual appropriations for this 
purpose. The Legislative enactment is presumed 
to be valid and in conformity with the Constitution. 
Trade Commission v. Skaggs Drug Center, 21 U. 2d 
431, 436 P.2d 958, and Snow v. Keddington, 113 U. 
325, 195 P.2d 234. Moreover, these funds are being 
used to serve high public purposes, to-wit, the pre-
vention of accidents arising out of industry. Ogden 
Ironworks v. Industrial Commission, 132 P.2d 376, 
379; Jones v. California Packing Corp., 224 P.2d 
640 (Utah); M & K Corp. v. Industrial Commission, 
112 U. 488, 189 P.2d 132. If the appropriations 
serve a public as well as a private purpose, that 
should not be the basis to strike down a legislative 
measure that is otherwise lawful. 
-15-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
POINT III. 
THE LOWER COURT CORRECTLY HELD THE 
APPROPRIATIONS DID NOT VIOLATE 
DUE PROCESS OF LAW 
Because the Fund has not deviated from 
its statutory calling the diversion of Fund resources 
is not violative of due process of law. 
Appellant cites Golden R. Allen v. Swenson 
(Third District, 1969), Case No. 187,703. That ruling 
is inapplicable. In Allen the appropriation involved 
$8,000,000 of the Fund's $15,000,000 reserve, an 
appropriation that threatened the solvency of the 
Fund but, more important, had no relation to conduct-
ing an insurance business. 
In Allen the appropriation was to construct 
a state office building by an investment of Fund money. 
In the instant case appropriations were authorized to 
pay administrative expenses in order to properly 
insure against industrial accidents. 
Due process is a rule of reason and utilization 
of Fund resources in a reasonable manner partially 
supporting safety related programs established by 
the Industrial Commission throughout the entire state 
does not violate thclt rule. 
-16-
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CONCLUSION 
For the reasons cited Respondent submits the 
District Court's decision should be affirmed. In 
the interest of obtaining a ruling before adjourn-
ment of the 42nd Utah Legislature, now in session, 
Respondent waives oral argument. 
DATED this / ff day of January, 1977. 
Respectfully submitted, 
Special Assistant 
Attorney General 
Attorney for Plaintiff 
370 East Fifth South 
Salt Lake City, Utah 84111 
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